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Although not an issue in the case, Mr. Bradford may have committed fraud in 1938 when he arranged for his wife to assume $200,000 of his bank debt and failed to disclose this fact to the NYSE when reporting his debts. The NYSE may also have been at fault for not requiring the disclosure of debts owed by either the partner of a member firm or the partner's spouse.
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He had borrowed the money in early 1929 and invested the funds in a number of banking ventures. Although the opinion does not reveal the fate of these ventures, the timing--he invested just months before the 1929 stock market crash--makes it probable that he incurred substantial losses.
Mr. Bradford feared that disclosure of a debt as large as $300,000 might disqualify his firm from NYSE membership. He therefore obtained the bank's consent to substitute his wife as the debtor for $200,000 of his $300,000 total debt. Mrs. Bradford gave the bank her promissory note for $200,000. The bank thereupon reduced Mr. Bradford's debt from $300,000 to $100,000. Mr. Bradford then filed a report with the NYSE disclosing debts of only $100,000.
Two years later in 1940, at the bank's request, his wife replaced her original $200,000 note with two separate $100,000 notes. One of the $100,000 notes was collateralized. The other $100,000 note was unsecured. This $100,000 unsecured note was the subject of the Bradford decision.
In 1946, eight years after Mrs. Bradford had originally assumed her husband's debt, a bank examiner concluded that the full $100,000 amount of her unsecured note was uncollectible.
He recommended that the bank take less than full payment in order to wipe the loan from its books. Accepting the examiner's advice, the bank offered to discharge the $100,000 unsecured note for a payment of only $60,000. Gould, a nineteenth century railroad financier, was famous for his deceptive business practices. In 1869, Gould engineered control of the gold market, leading to a financial panic in which thousands of investors suffered losses while Gould made a fortune. By 1890 his railroad holding included about 13,000 miles of track. See MAURY KLEIN, THE LIFE AND LEGEND OF JAY GOULD (1986).
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While the Bradfords found the bank's offer attractive, they were concerned about the federal income tax consequences. A debtor who pays off a note for less than the full amount owed generally has taxable income. The debtor receives an economic benefit, relief from the full amount of a liability, which exceeds the amount paid for the benefit. The Internal Revenue Code taxes the excess as income. The Bradfords feared that, if Mrs. Bradford straightforwardly paid off the $100,000 note for only $60,000, she would have to report the $40,000 difference as taxable income.
To avoid having to report taxable income from paying off the debt for less than the full amount owed, the Bradfords concocted a scheme worthy of Jay Gould. Mr. Bradford had a halfbrother, a Mr. Duvall. Instead of paying the bank $60,000, the Bradfords paid Mr. Duvall $60,000. Mr. Duvall then used the $60,000 to buy Mrs. Bradford's $100,000 unsecured note from the bank.
If Mr. Duvall had acted independently, his purchase of the note would not have produced taxable income for Mrs. Bradford. The note would have remained outstanding, and Mrs.
Bradford would still have been obligated to pay the full amount of the debt to the third party purchaser. Under the tax law, the purchase of a note at a discount by an independent third party has no tax consequences for the debtor. The court determined, however, that Mr. Duvall acquired the note as an agent for the Bradfords rather than for himself. The Bradfords supplied the money that Mr. Duvall used to make the purchase. Moreover, Mr. Duvall, once in possession of the note, never intended to collect the debt from Mrs. Bradford. Mr. Duvall was, as tax lawyers say, "a mere conduit." In reality, the court decided, Mrs. Bradford had paid off her $100,000 unsecured note for only $60,000.
The court nevertheless held that Mrs. Bradford did not have to report income when she paid off her $100,000 debt for only $60,000 in 1946. The court admitted that the 1946 discharge of her debt produced a $40,000 gain. However, the court reasoned, in 1938 Mrs. Bradford had assumed a $200,000 liability, which reduced her net worth by that amount and constituted a $200,000 loss. Therefore, the court concluded, Mrs. Bradford should be permitted to deduct this earlier 1938 loss against her later 1946 discharge of debt gain.
The court conceded that permitting a loss from one year to offset a gain from a different year violated the principle of annual accounting. "It is a well settled general rule," the court recognized, "that each year's transactions are to be considered separately, without regard to what the net effect of a particular transaction might be if viewed over a period of several years." Nevertheless, the court permitted an exception to the annual accounting principle. It cited the Supreme Court's 1926 decision in Bowers v. Kerbaugh-Empire as authority for an exception when income arises from the discharge of a debt for less than the full amount owed.
In Kerbaugh-Empire, the taxpayer had borrowed $700,000, invested the funds at a loss There is an exception to the rule that the donee reports the gain on property that is the subject of a gift. Ordinary income gain that accrued before the gift was made is taxable to the donor rather than the donee. See Helvering v. Horst, 311 U. S. 112 (1940) . This exception, however, does not apply to Bradford. Although the discharge of debt gain was taxable as ordinary income, the gain accrued after the gift occurred. The gift occurred in 1938 when Mrs. Bradford assumed the debt. The discharge of debt gain accrued afterwards in 1946 when the bank agreed to accept less than full payment. 8 difference between the donee's economic benefit and the donor's cost.
Who should report this gain, the donor or the donee? In the case of a gift made by transferring an asset, the Internal Revenue Code is explicit: the donee reports the gain. In the case of a gift made by assuming a debt, the Code is silent.
However, an analogy with matter and anti-matter provides an answer. The relationship between an asset and a debt is like that of matter and anti-matter. For every asset, there is a corresponding debt or anti-asset. Like a proton and anti-proton, an asset and its corresponding anti-asset (that is, debt) are identical in every respect except that one is positive and the other is negative. Like matter and anti-matter, an asset and anti-asset combine to cancel each other out, that is, they annihilate each other.
Just as the laws of physics apply equally to matter and anti-matter, the laws of tax should apply equally to assets and anti-assets. The rule that the donee reports the gain should apply regardless of whether the donor transfers an asset or assumes an anti-asset.
Had the Bradford court been familiar with anti-matter, it might have decided that, when the $100,000 anti-asset was discharged for a payment of only $60,000, it was Mr. Bradford, the donee, rather than Mrs. Bradford, the donor, who had the $40,000 gain. The court then could
